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Lifting Stay of Hong Kong Proceedings Pending Arbitration

On 13 April 2023, the Hong Kong Court of First Instance released its judgment ZS Capital Fund and Others v Astor Asset
Management 3 Limited and Another [2023] HKCFI 1047, which provides some guideline as to how the Hong Kong Court considers
an application to lift the stay of proceedings that was previously granted in favour of arbitration.

Background

In July 2020, ZS Capital Fund and others (the “Borrowers") as plaintiffs commenced proceedings in Hong Kong against Astor Asset
Management 3 Limited and another (the “Lender”) claiming declaratory reliefs that certain stock loan agreements (the “SLAs")
made between the Borrower and the Lender are null and void and of no legal effect, being contrary to Sections 2 and 23 of the
Money Lenders Ordinance (Cap. 163 of the laws of Hong Kong) (the “MLO"). Our firm represents the Borrowers in the proceedings.

In November 2020, upon the consent by the parties, the proceedings were stayed in favour of arbitration seated in St Kitts & Nevis (the
ustayn)~

Later in November 2021, the arbitral tribunal in the St Kitts & Nevis arbitration (the "Tribunal”) issued an award concluding, inter
alia, that the Tribunal has no jurisdiction to grant the reliefs sought because only the Hong Kong Court could grant relief in the
circumstances that the Lender is adjudicated as an unlicensed money lender under the MLO. By a further award made by the
Tribunal in February 2022, it was concluded that the Borrower’s counterclaim, which involves issues relating to the enforceability of
the SLAs, should also be dealt with by the Hong Kong Court to avoid inconsistent rulings.

In March 2022, the Lender lodged an appeal to the Jamaican courts (i.e. the supervisory courts of St. Kitts & Nevis) to set aside the
awards on the basis that the Tribunal refused to exercise its jurisdiction to adjudicate most of the issues referred to it. The Lender
also argued in the appeal that a fresh arbitration should be commenced before a differently constituted tribunal. On the other hand,
the Borrower applied to strike out the appeal.

In January 2023, the Borrower applied to lift the Stay in the proceedings. The Borrower argued that the stay should be lifted
because the arbitration agreement is spent and no longer capable of being performed. The Lender contended that it is wrong to
say that the arbitration had concluded and the arbitration agreement is not spent since there is a pending appeal in the supervisory
court which the subject arbitration agreement covers, and therefore the lifting of the Stay would be premature.

Decision

The Honourable Madam Justice Yvonne Cheng held that the Tribunal has already ruled on all of the parties’ disputes, and there
was nothing further for the Tribunal to address in the arbitration proceedings. In the circumstances, she agreed that the arbitration
agreement is spent and the basis for the Stay has gone.

The Lender submitted various authorities to argue that the proceedings in Hong Kong should be stayed pending the determination
of the appeal. However, the Court found that none of the authorities support the Lender’s contention, and held that the existence of
the Lender’s appeal to set aside the awards did not change this conclusion since the awards are still operative and binding on the
parties unless and until they are set aside. It the awards were set aside in the future, it would be open to the Lender to apply for a
further stay at that stage. The Stay was therefore lifted.

Copyright © 2019 Patrick Chu, Conti Wong Lawyers LLP WWW. pCl awyers.com. hk




LAWYE RS LLE

o

CHNewsteller

" _I;IU CONI ‘WONGC

Commentary

The Court's decision to lift the Stay on the basis that the arbitration agreement was spent reflects the fundamental principle that
the Tribunal is rendered functus officio (i.e. having fulfilled the function, discharged the office, or accomplished the purpose, and,
therefore, of no further force or authority) after having determined the parties’ disputes and made the awards.

The Court also confirms that the awards (including the Tribunal's decision that the parties should resolve their dispute before the
Hong Kong courts) are fully operative and binding on the parties unless and until they were set aside.
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Disclaimer

The information contained in this newsletter is provided for general information purposes only and is provided generally without
considering your specific circumstances. We do not represent or warrant that such information is or will be always up-to-
date, complete, or accurate and we do not assume any obligation to update the information after the date of publication. Any
representation or warranty that might be otherwise implied is expressly disclaimed.

We endeavour to ensure that the information contained in this newsletter is accurate as at the date of publication, but does not
warrant its accuracy or accept any liability (including third party liability) for any loss or damage, whether or not arising from any
error or omission in compiling such information.

The information in this newsletter is liable to change. Patrick Chu, Conti Wong Lawyers LLP does not give any guarantees,
undertakings or warranties regarding the accuracy, completeness or up-to-date nature of this newsletter.

In particular, this newsletter should not be construed as legal advice or opinion on any subject matter or specific facts or
circumstances and should not be relied upon in that regard. You should not act or refrain from acting on the basis of any content
included in this newsletter without seeking legal or other professional advice. We expressly disclaim all liability for actions you take
or fail to take based on any content on this newsletter. Any use of this newsletter is at the sole responsibility of the user. Patrick Chu,
Conti Wong Lawyers LLP does not accept any responsibility for any loss which may arise from any use of the newsletter. In case of
doubt, users of this newsletter are urged to seek their own independent legal advice concerning their situation and any specific
legal question that they may have.

Neither Patrick Chu, Conti Wong Lawyers LLP nor any person involved in creating, producing or distributing this newsletter shall be
liable to any user of this newsletter for any direct or indirect losses arising from the use of the newsletter.

This newsletter does not create a lawyer-client relationship between Patrick Chu, Conti Wong Lawyers LLP and you.

Copyright © 2019 Patrick Chu, Conti Wong Lawyers LLP WWW. pCl awyers.com. hk




