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New updates to practice direction 3.4

On 30 June 2023, the Chief Justice issued new sets of practice directions applicable to bankruptcy and winding-up proceedings in
Hong Kong which came into effect on 17 July 2023. One of the key changes to is the revamp of the Practice Direction 3.4 (the “New
PD 3.4"). Our Mr Conti Wong and Mr Victor Lam provide a summary of the major changes that are of particular importance to
insolvency practitioners and creditors who wish to take enforcement action against debtors.

The previous Practice 3.4 covers case management for bankruptcy petitions, winding-up petitions and petitions under section 724
of the Companies Ordinance. The New PD 3.4 now only covers the following:-

1. Winding up petitions that are presented on the “just and equitable grounds” under section 177(1)(f) or 327(3)(c) of the Companies
(Winding up and Miscellaneous Provisions) Ordinance (Cap 32) (the "CWUMPO") (the "Just & Equitable Petitions”);

2. Winding-up petitions presented pursuant to section 724 of the Companies Ordinance (Cap 622) (the "CO”") (the "Unfair
Prejudice Petitions”); and

3. Petitions by the Securities and Futures Commission based on public interests or unfair prejudice etc. to interests of members of a
listed corporation under section 212(1)(b) or 214(1) of the Securities and Futures Ordinance respectively (Cap 571) (the “SFO") (the
"SFC Petitions”).

The New PD 3.4 no longer covers case management for bankruptcy petitions and winding-up petitions that are not one of the
above.

The role of the respondent companies

Paragraph 2 of the New PD 3.4 makes it clear, as in the nature of the Just & Equitable Petitions, the Unfair Prejudice Petitions and the
SFC Petitions, that the respondent companies are only nominal respondents and should not be expected to take any steps in the
proceedings except in one of the following situations below:-

1. Applying for a validation order;
2. Making discovery; and

3. Attending the hearing at which the Court is to consider what substantive relief should be granted when such relief may have an
impact on the Company.

This represents a much-welcomed clarity in stating the legal position in the Just & Equitable Petitions, the Unfair Prejudice Petitions,
and the SFC Petitions (where applicable). From our experience, some participants in such legal proceedings might not be acutely
aware and take the view that the company should play an active role in Just & Equitable Petitions, Unfair Prejudice Petitions or SFC
Petitions.
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Directions hearing for Just & Equitable Petitions, Unfair Prejudice Petitions and SFC Petitions

Paragraph 3 of the New PD 3.4 has set out clearly the directions to be complied with before the first directions hearing before a
Judge:-

1. The Petitioner shall lodge the skeleton submissions and electronic bundles at least 48 hours prior to the hearing for Just &
Equitable Petitions or at least 72 hours prior to the hearing for Unfair Prejudice Petitions and SFC Petitions;

2. The Respondent shall lodge with the Court the skeleton submissions at least 24 hours prior to the hearing for Just & Equitable
Petitions or at least 48 hours prior to the hearing for Unfair Prejudice Petitions and SFC Petitions.

Just & Equitable Petitions

For Just & Equitable Petitions, the Respondents should, prior to the call-over hearing before a Master, inform the Petitioner whether
they intend to oppose the petition on liability.

If so, the Petitioner should consider giving his consent to a joint application for leave to dispense with the requirement of Rule 32(1)-
(2) of the Companies (Winding-up) Rules (Cap 32H) (the “Winding-up Rules”) in relation to an affidavit in opposition to a winding
up petition or an affidavit filed in opposition to a winding up petition. The Master or the Judge also may make an order to dispense
with the requirements of Rule 32(1)-(2) of the Winding-up Rules.

In addition, the New PD 3.4 provides a set of standard directions in Appendix A for pleadings to be filed. The New PD 3.4 also
serves to save time and costs by allowing the parties to serve documents to the Official Receiver by way of email or a USB thumb
drive.

Unfair Prejudice Petitions

For Unfair Prejudice Petitions, the Respondents should, prior to the first hearing before the Judge, inform the Petitioner whether
they intend to oppose the petition on liability.

For SFC Petitions, the Respondents should inform the SFC in the event that they do not dispute liability, whether they agree to have
the petition be disposed of by way of the summary procedure described in Re Carecraft Construction Co. Ltd [1994] 1 WLR 172.

Expert evidence

The Court may at any stage give directions on valuation of the Company with a view to encouraging the parties to resolve their
disputes amicably. A set of standard directions in Appendix B of the New PD 3.4 should be considered and adopted by the parties.
In line with judicial discouragement on excessive expert evidence filed without leave, the New PD 3.4 provides that no expert
evidence should be filed without leave of the Court. Any expert evidence filed without leave may be expunged by the Court with
adverse cost consequences against the party in default.

Date: 31 July 2023
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About the Authors

Should you have any questions on this newsletter or should you need any assistance with the captioned matters, please contact our
authors:-

Mr Conti Wong, Partner, Commercial Litigation
Email: contiwong@pclawyers.com.hk
Mr Victor Lam, Associate, Commercial Litigation

Email: victorlam@pclawyers.com.hk

Disclaimer

The information contained in this newsletter is provided for general information purposes only and is provided generally without
considering your specific circumstances. We do not represent or warrant that such information is or will be always up-to-
date, complete, or accurate and we do not assume any obligation to update the information after the date of publication. Any
representation or warranty that might be otherwise implied is expressly disclaimed.

We endeavour to ensure that the information contained on this newsletter is accurate as at the date of publication, but does not
warrant its accuracy or accept any liability (including third party liability) for any loss or damage, whether or not arising from any
error or omission in compiling such information.

The information in this newsletter is liable to change. Patrick Chu, Conti Wong Lawyers LLP does not give any guarantees,
undertakings or warranties regarding the accuracy, completeness or up-to-date nature of this newsletter.

In particular, this newsletter should not be construed as legal advice or opinion on any subject matter or specific facts or
circumstances and should not be relied upon in that regard. You should not act or refrain from acting on the basis of any content
included in this newsletter without seeking legal or other professional advice. We expressly disclaim all liability for actions you take
or fail to take based on any content on this newsletter. Any use of this newsletter is at the sole responsibility of the user. Patrick Chu,
Conti Wong Lawyers LLP does not accept any responsibility for any loss which may arise from any use of the newsletter. In case of
doubt, users of this newsletter are urged to seek their own independent legal advice concerning their situation and any specific
legal question that they may have.

Neither Patrick Chu, Conti Wong Lawyers LLP nor any person involved in creating, producing or distributing this newsletter shall be
liable to any user of this newsletter for any direct or indirect losses arising from the use of the newsletter.

This newsletter does not create a lawyer-client relationship between Patrick Chu, Conti Wong Lawyers LLP and you.
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